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Re:  Legal Analysis of a Medicaid “Managed Fee-for-Service” Model and a 
Medicaid Fee-for Service Administrative Services Only (ASO) Model 
 
Optum has developed a “managed fee-for-service” (MFFS) model that offers an innovative 
approach to managing Medicaid.  The approach is intended to be used by a state to manage all of 
its fee-for-service (FFS) benefits in a manner that is similar to how benefits are managed under 
capitated managed care.  A state may choose to manage their entire program under the MFFS 
model or operate a MFFS program alongside capitated managed care to address residual FFS 
benefits.  In addition, a state may choose to use the program to perform mostly administrative 
functions such as an Administrative Services Only (ASO) contract, use it to perform mostly 
comprehensive benefit/medical management functions, or both.  In the case where administrative 
functions are performed, it is intended that the MFFS model serve largely in lieu of a Medicaid 
Management Information System (MMIS)/Fiscal Agent for the FFS portion of the state plan.  In 
the case where comprehensive benefit/medical management functions are performed, it is 
intended that these functions be performed largely in lieu of a Quality Improvement 
Organization (QIO).  In either case, questions arise as to the applicability of federal regulations 
regarding federal matching funds. 
 
This white paper describes the MFFS model and outlines the reasons why it complies with 
current federal requirements for Medicaid Management Information Systems , Quality 
Improvement Organizations, and Medicaid contracting rules.   
 
In conclusion, we do not see any barriers in CMS regulations to securing approval of Optum’s 
MFFS approach, including enhanced federal financial participation (FFP) for MMIS and QIO 
functions.  Our analysis follows. 

 
The “Managed Fee-for-Service” Model 
 
The time has come for States to transition away from traditional MMIS solutions.  Confronted 
with skyrocketing implementation costs, insufficient industry capacity, extended timeframes for 
build-out, and well-known (and extensive) MMIS project failures, States are seeking alternatives 
that take better advantage of technological developments and are more in line with products used 
in the private sector.   
 
Optum’s MFFS is an alternative similar to a Medicaid Administrative Services Only (ASO) 
contract.  The MFFS involves use of a cloud-based claims administration and data analytics 
platform, based on a proprietary commercial solution, as well as comprehensive managed care 
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tools and techniques--including utilization management, care management, and care 
coordination--for fee-for-service (FFS) Medicaid recipients. 
 
Under the MFFS model, States would purchase services provided through the MFFS platform, 
but would not purchase the actual platform.  Services would include: 

 Software as a service (SaaS)-based claims administration  
 FFS provider network management services 
 Health management services 

 
Like an ASO, the MFFS model uses state-plan payment rates, state plan providers, and CMS 
pharmacy rebates as well as negotiated state supplemental rebates. 
 
Legal Analysis of the MFFS Model 
 
As set forth below, the MFFS cloud-based claims administration platform can qualify as an 
MMIS under Centers for Medicare & Medicaid Services (CMS) regulations and guidance, and 
CMS’s current framework for procuring and certifying MMIS can accommodate such a system.  
In addition, many of the MFFS services that do not qualify as MMIS can qualify for enhanced 
FFP for QIO-like entities.   
 
Optum proposes an MFFS payment model in which the administrative fee includes an increase 
or decrease depending on the contractor’s success in meeting a target benefit cost.  We do not 
believe this would be considered a risk contract under CMS rules.   
 
Each of these issues is addressed below. 
 
The CMS Certification Process for MMIS and the MFFS Platform 
 
Section 1903(a)(3) of the Social Security Act (SSA) provides for 90% federal matching funds for 
the “design, development, or installation” of mechanized claims processing and information 
retrieval systems, and 75% for the operation of such systems, whether they are operated directly 
by the State or by a vendor under contract with the State.  See Social Security Act (SSA) 
§ 1903(a)(3); 42 C.F.R. § 433.15.  The 75% rate for MMIS operations is available even if the 
system was not designed, developed or installed with 90% federal funding.  See SSA § 
1903(a)(3)(B). 
 
In order to be considered an MMIS qualifying for the 90/75 match, the system must be certified 
as meeting a number of criteria set forth at SSA Section 1903(r), and further specified at 42 
C.F.R. § 433.112, Part 11 of the State Medicaid Manual, and the checklists in CMS’s Medicaid 
Enterprise Certification Toolkit.  See CMS, Medicaid Enterprise Certification Toolkit, at 1-1 
(2007), available at http://www.cms.gov/Research-Statistics-Data-and-Systems/Computer-Data-
and-Systems/MMIS/MECT.html [hereinafter “CMS Toolkit”].  
 
The certification process assumes that the State will begin with the development and approval of 
an “advance planning document,” which is part of the standard procurement protocol for all 
automated data processing (ADP) equipment and services for programs funded under the Social 
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Security Act.  That process is set forth at 45 CFR Part 95.  An APD applies both when a State is 
acquiring stand-alone resources and when a State is proposing the use of “shared or purchased 
services.”  45 CFR § 95.610.   
 
A “Planning APD” is recommended but not required.  § 95.610(a).  While the regulations refer 
to the development of a General Systems Design (presumably to be incorporated as part of an 
RFP) as part of the Planning APD, § 95.610(a)(2)(v), it is not required under the regulations to 
be submitted as part of an Implementation APD.  The “Implementation APD” must include, 
among other things, “a requirements analysis, feasibility study and a statement of alternative 
considerations including, where appropriate, the use of service-orientated architecture and a 
transfer of an existing system and an explanation of why such a transfer is not feasible if another 
alternative is identified,” a cost benefit analysis, and a proposed budget.  § 95.610(b). 
 
The development, design, and implementation (DDI) process described in Part 95 and in the 
Certification Toolkit essentially are a “pre-clearance” process between CMS, the State, and the 
MMIS vendor to ensure that an MMIS system is on track to be certified once it is up and 
running.  However, the DDI process is not, in and of itself, part of the definition of an MMIS 
system for purposes of qualifying for the enhanced FFP, and we believe a system can be certified 
as meeting the definition of an MMIS (for purposes of the 75% operational funding) even if it 
does not go through DDI, as would be the case with the proposed cloud-based MFFS platform.   
 
First, the statute makes clear that the 75% rate for MMIS operations is available even if the 
system was not designed, developed or installed with 90% federal funding.  § 1903(a)(3)(B).  
Second, the State Medicaid Manual accepts that a system can still qualify for enhanced FFP even 
if it is “technically different from the MMIS” as long as it “satisfies the objectives and functions 
of the MMIS, and is, therefore, its conceptual equivalent.”  SMM § 11110.  Third, the rules 
governing procurement of ADP systems apply to the “use of shared or purchased services” as 
well as “State acquired stand-alone resources.”  45 CFR § 95.610.  Thus, even if it is not 
“owned” by a State, we do not see any barriers to the MFFS platform being certified as an MMIS 
(and qualifying for the enhanced FFP) if it meets the applicable objectives and functions of an 
MMIS, either through technical compliance or demonstrable conceptual equivalence.  

ADP Submission 
 
A State contemplating proceeding with the MFFS platform must submit an APD for federal 
approval.   Prior approval is required for any request for enhanced FFP as well as any request for 
standard FFP in excess of certain regulatory thresholds.  (Currently, those thresholds are $6 
million for software application development and $20 million for hardware and commercial off-
the-shelf (COTS) software, as long as they are competitively bid.  The threshold is $1 million if 
noncompetitive).  § 95.611(b)(v)(A), (B). 
 
As discussed above, the regulations contemplate that a procurement can be for “shared or 
purchased services” and there is no specific requirement that an ADP include a General Systems 
Design.  A State can, but is not required to,  prepare a “functional requirements specification” 
which “documents the goals, objectives, user or programmatic requirements, management 
requirements, the operating environment, and the proposed design methodology, e.g., centralized 
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or distributed.”  § 95.605.  Consistent with the functionality focus of the MFFS platform, the 
documents “details what the new system or hardware should do, not how it is to do it.”  Id.   
 
MITA 

The APD must include a Medicaid Information Technology Architecture (MITA) self-
assessment.   
 
The MITA initiative began in 2005 with the concept of moving the design and development of 
Medicaid information systems away from the siloed, sub-system components that comprise a 
typical MMIS and moving to a service oriented architecture (SOA) framework of designing 
Medicaid information systems. In April 2011, CMS issued guidelines for “MITA 3.0,” which 
included seven standards and conditions that must be satisfied for enhanced federal funding.  The 
seven standards and conditions of MITA 3.0 are the modularity standard, the MITA condition, 
the industry standards condition, the leverage condition, the business results condition, the 
reporting condition, and the interoperability condition.  Among other things, CMS encourages 
“the reuse of components and technologies already developed, consistent with a service-oriented 
architecture, from publicly available or commercially sold components and products, and from 
the use of cloud technologies to share infrastructure and applications.”  See 
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Data-and-
Systems/Downloads/EFR-Seven-Conditions-and-Standards.pdf.  The MITA conditions seek to 
minimize the amount of customization.  Id. 
 
Software and Ownership Rights 
 
The general rule is that the State must have “all ownership rights in software or modifications 
thereof and associated documentation designed, developed or installed with Federal financial 
participation,” and the Department has a “royalty-free, nonexclusive, and irrevocable license to 
reproduce, publish, or otherwise use and to authorize others to use for Federal Government 
purposes, such software, modifications, and documentation.”  § 95.617(a), (b).  However, these 
requirements to do not apply to “proprietary operating/vendor software packages which are 
provided at established catalog or market prices and sold or leased to the general public.”  § 
95.617(c).  FFP is not available for “propriety applications software developed specifically for 
the public assistance programs” covered by Part 95, including Medicaid. 
 
It is our understanding that Optum’s model uses proprietary software that it also provides to 
commercial customers as well as proprietary software used in its services offerings that is not 
separately sold to commercial customers.  The State would not be acquiring this software nor 
paying to have it designed, developed and implemented.  To the extent that the State requested 
customized modifications, such customizations would be subject to the DDI process, including 
the grant of ownership rights in those customized modifications to the State. 
 
ADP Waivers 
 
Although it appears that a purchase of MFFS services (circumventing the standard DDI process) 
fits within the existing regulations, to the extent that HHS disagrees, the State could request a 
waiver under 45 C.F.R. § 95.627.  That section provides that a “State may apply for a waiver of 
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any requirement in [the rules governing FFP for ADP] by presenting an alternative approach.  
Waiver requests must be submitted and approved as part of the State’s APD or APD Update.”  
§ 95.627(a).  
 
The Secretary may grant a waiver if the proposed alternative approach will “safeguard the State 
and Federal Governments’ interest” and “enabl[e] the State to be in substantial compliance with 
the other requirements of this chapter.”  § 95.627(b).  A waiver request must demonstrate “that 
the alternative approach leads to a more efficient, economical, and effective administration of the 
programs for which federal financial participation is provided, benefiting both the State and 
Federal Governments.”  § 95.627(c).   
 
This type of waiver as to how a service is procured is distinct from the waivers as to what an 
MMIS must do.  Those waivers are available only in limited circumstances.  See 42 C.F.R. § 
433.131 (CMS may waive noncompliance with MMIS conditions of approval only for “good 
cause” or “circumstances beyond the control of a State”). 
 
Enhanced FFP for MMIS and the MFFS Model 
 
The Optum MFFS model could perform a range of functions for the State, many but not all of 
which would be considered “MMIS functions.”  The enhanced FFP is available only for MMIS 
functions.  In determining whether certain systems meet the definition of MMIS, CMS has 
looked at whether the system processes Medicaid claims, and whether it stores, retrieves, or 
produces utilization and management information about medical care and services provided 
under the Medicaid program. See, e.g., 62 Fed. Reg. 67,174, 67,209 (Dec. 23, 1997); 54 Fed. 
Reg. 41,966, 41,970 (Oct. 13, 1989). 
 
CMS regulations at 42 C.F.R. § 433.111 indicate that a system or function is not part of an 
MMIS unless it is within the scope of one of the core MMIS subsystems—now the MMIS 
business areas. See 42 C.F.R. § 433.111.  Thus, it is necessary to examine the scope of the six 
MMIS business areas to understand whether a specific system or function is eligible for 
enhanced MMIS FFP. 
 
The table below provides descriptions of the MMIS business practice areas from the CMS 
Toolkit. 

MMIS Business Practice 
Area 

Toolkit Description 

(1)  Beneficiary Management Manage information on Medicaid beneficiaries and their 
Medicaid benefits, including Third Party Liability (TPL) 
information, benefit assignments and limitations information, 
maintaining a record of benefit notices sent to beneficiaries, and 
verification of beneficiary eligibility information in response to 
an inquiry by an external entity. [CMS Toolkit at BE02-09] 

(2) Provider Management Business objectives include: (1) enroll and maintain an adequate 
provider network for the Medicaid beneficiary population; (2) 
ensure the quality of the provider network and the accuracy of 
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payment arrangements; and (3) maintain provider information.  
[CMS Toolkit at PR01-PR02]  Although the State Medicaid 
Manual appears to limit the availability of enhanced FFP to 
“only the costs of entering data into the computer system and 
processing computer exceptions,” SMM ch. 11, §11276.1 at 11-
2-19 , the checklist’s system review criteria require the MMIS to 
collect and process provider enrollment and status information, 
to support communications with providers, and to support a 
provider appeals process.  [CMS Toolkit at PR02-PR03] 

(3) Operations Management The operations management business area contains five 
checklists: reference data management; claims receipt; claims 
adjudication; pharmacy point of service (POS) claims 
processing; and third party liability (TPL).  

 Reference data management.  the body of codes, 
attributes, and descriptions used by applications within or 
interfacing with the MMIS. [CMS Toolkit at RF01-
RF04] 

 Claims receipt.  Accept claims and other transactions, 
including related attachments and other materials. [CMS 
Toolkit at CR02] 

 Claims adjudication. The five claims adjudication 
business objectives all revolve around processing claims. 
[CMS Toolkit at CA02-CA11]  One business objective is 
to provide for the timely disposition of prior 
authorization requests. Id. at CA02. This objective and its 
associated system review criteria appear to be in tension 
with the State Medicaid Manual, which says “prior 
authorization of a service such as orthodontics or elective 
surgery before the service is delivered is not allowable 
[as part of the MMIS].” SMM, ch. 11, §11225 at 11-2-6.  

 Pharmacy point of service (POS) claims processing.  
This refers to the online real-time receipt, adjudication, 
and notification to a provider regarding the disposition of 
a claim. [CMS Toolkit at POS01]. 

 Third party liability (TPL).  The two primary functions 
related to detecting TPL obligations are: (1) cost-
avoidance, i.e. determining TPL obligations before the 
claim is paid; and (2) pay-and-chase, i.e. identifying TPL 
obligations after the claim is paid. [CMS Toolkit at 
TPL01] 

(4) Program Management The program management business area has the following 
checklists: program management reporting; federal reporting; 
financial management; decision support system (DSS) / data 
warehouse; and security and privacy. According to the State 
Medicaid Manual, only program management functions directly 
related to claims processing or information retrieval are 
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reimbursable at the MMIS enhanced FFP rate. SMM ch. 11, 
§11276.7 at 11-2-22. 

(5) Program Integrity 
Management 

This business area aims to improve the delivery of health care 
services and the integrity of the Medicaid program by analyzing 
Medicaid operations data to identify and reduce program waste, 
fraud, and abuse. The business objectives state that the MMIS 
should analyze both provider performance and beneficiary 
utilization data. [CMS Toolkit at PI01-PI02] 

(6) Care Management Covers tasks related to Medicaid managed care programs, to the 
Home and Community-Based Services (HCBS) program, and to 
child immunization programs. Care management contains the 
following six checklists: managed care enrollment; managed 
care organization interfaces; Prepaid Inpatient Health Plan 
(PIHP) and Prepaid Ambulatory Health Plan (PAHP) managed 
care; Primary Care Case Manager (PCCM) and Gatekeeper 
managed care; Home and Community-Based Services (HCBS) 
waivers; and immunization registry. 

 
Based on CMS guidance and Departmental Appeals Board cases, the following systems or 
functions likely do not qualify as MMIS: eligibility determination systems (except for a limited 
time period, relevant dates for which are now passed); rate setting systems; prior authorization / 
pre-claim length of stay determination systems; audit activities; and postage costs.  See, e.g., 54 
Fed. Reg. at 41,973; 62 Fed. Reg. at 67,209.   
 
The following MFFS services should qualify for enhanced FFP for MMIS: 
 

 Proprietary claims system (provided as a service) 
 Claims processing 
 Production of remittance advices 
 Production of EOBs 
 Production of medical assistance ID cards,  
 Infrastructure (hosted, cloud) 
 Provider enrollment 
 State specific plan configuration 
 Provider management services (tiers providers using Stars rating system by specialty 

based on outcomes and availability and steers individuals to highest-rated providers) 
 
The following MFFS services may not qualify for enhanced FFP as an MMIS, though further 
clarification from CMS may be needed: 

 
 Authorization/Referrals  
 Provider training 
 Member enrollment files 
 Member materials other than ID cards 
 Case management 



 

8 
 

 Provider and member appeals  
 Postage/Printing 

 
CMS recognizes that a contractor “may perform many additional functions… for the State 
beyond those related to MMIS operations eligible for 75 percent FFP.”  SMM § 11276.10.  In 
those cases, the different functions can be billed and paid separately, or the contractor may  bill 
the State at one all inclusive rate.  In those cases, the State Medicaid Manual provides that the 
State must develop a cost allocation plan through which payments to the fiscal agent are broken 
out for matching at the appropriate FFP rates.”  Id.  See Oklahoma Dept. of Human Services, 
DAB No. 1188 (1990); California Dept. of Health Services, DAB No. 1274 (1991). 

Contracting Rules 

A MFFS contract would be considered a fiscal agent contract.  See 42 C.F.R. § 434.2 (fiscal 
agent defined as an entity that processes or pays vendor claims for the agency).  Under a fiscal 
agent contract, the amounts paid to providers are a medical assistance cost (matchable at the 
federal medical assistance percentage), and the amount paid for the agreed-upon functions is an 
administrative cost.  § 434.76(b).  As discussed above, administrative costs are reimbursed at a 
50% match rate, unless they are considered MMIS or QIO costs, in which case they are 
reimbursed at 75%. 

Fiscal agent contracts are also subject to certain requirements set forth at § 434.6 and 434.10 
(“Contracts with fiscal agents”).  Among other things, such contracts must (1) include 
termination procedures that require the contractors to supply all material necessary for continued 
operation of payment and related system, including computer programs, data files, user and 
operation manuals, system and program documentation, and training programs for Medicaid 
agency staff; and (2) if the fiscal agent has a proprietary right to any of the above material, offer 
to the State the ability to purchase the material or “purchase the use of the material through 
leasing or other means.”  § 434.10(c)(1), (2).  The State Medicaid Manual takes a more 
restrictive interpretation that the vendor of the proprietary software must “agree[], in writing, to 
grant the State a perpetual license for continued use of the software should the State award a 
contract for a subsequent take-over of the MMIS operations by another fiscal agent/contractor.”  
SMM § 11276.3.  This section of the manual has not been updated since 1998 and is hard to 
square with the more recent pronouncement in MITA 3.0 that States are encouraged to look to 
“service-oriented architecture, from publicly available or commercially sold components and 
products.”   

We have been unable to ascertain whether the above requirements apply when the State is 
purchasing services rather than leasing equipment or licensing software.  Moreover, it is not clear 
if it would apply solely to the claims processing component or to all of the various components 
of a MMIS system.  The regulatory requirements regarding termination apply only to “fiscal 
agents,” defined as the entity that “processes or pays vendor claims.”  It is possible, therefore, 
that it would not apply to the beneficiary management, provider management, financial 
management, quality, and prior authorization components of the MFFS, for example, even if it 
does apply to claims processing services. 
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In any case, putting aside the language in the manual, we believe the regulatory requirement to 
permit “purchase [of] the use of the material through leasing or other means” upon contract 
termination is sufficiently ambiguous to permit, for example, a wind-down provision under 
which the contract would include an agreement to continue to sell services (for a commercially 
reasonable fee) over a defined period of time, in order to permit a transition to another vendor.   

To the extent that CMS believes that its regulations require more than that, the State could 
request a waiver under 45 C.F.R. § 95.627(a) in its APD. 

Enhanced FFP for QIO-Like Entity Services through an ASO 
 
Some services that do not qualify as “MMIS” may still qualify for enhanced match.  Optum has 
been certified by CMS as a Quality Improvement Organization-like (QIO-like) entity under the 
Medicare regulations.  Under Section 1902(d) of the Social Security Act (SSA), a State may 
contract with a QIO or  QIO-like entity to perform the required medical review or utilization 
review functions under Medicaid.  Section 1903(a)(3) provides for enhanced FFP at a rate of 
75% for state expenditures for those services. 
 
The State Medicaid Manual provides that “States have broad latitude as to the type of medical 
necessity and/or utilization review” QIOs or QIO-like entities will perform.  SMM § 2353. At a 
minimum, CMS states, the contracting entity “should include a utilization review function as 
prior authorization, concurrent review, or post-service review.”  Id.  The contract also “may 
specify review responsibilities by type of review, by type of service (ambulatory, inpatient, 
ancillary, physician etc.), or by type of provider (acute hospital, specialty hospital, SNF or ICF).  
For the services or providers to be reviewed under the contract, the associated utilization review 
or medical review requirements will be deemed met, as specified in the Medicaid plan 
amendment.”  Id. 
 
Payment Rules 
 
Because Optum itself would not be responsible for providing medical services, establishing 
contracts with providers, or setting payment rates, we do not believe it would be considered a 
managed care entity subject to the managed care payment rules.  See, e.g., 42 C.F.R. § 438.2 
(MCO “makes the services it provides to its Medicaid enrollees . . .”; PIHP and PAHP 
“provide[ ] medical services to enrollees under contract with the State agency”). Rather, Optum 
would be operating as an ASO paid an administrative fee to manage certain aspects of the 
program. 

Optum proposes an MFFS payment model in which the administrative fee includes a 
symmetrical increase or decrease (e.g., +/- 30%) depending on the contractor’s success in 
meeting a target benefit cost per beneficiary.  If the actual claims costs are below the target and 
within the incentive corridor, Optum would be paid the difference between the actual experience 
and the target amount as a performance bonus. If the actual claims fell below even the incentive 
corridor, the State would keep all additional savings.  By contrast, if the actual claims were 
above the target and within the incentive corridor, Optum’s administrative fee would be reduced 
by the amount of the additional costs.  If the actual claims were above the incentive corridor, the 
State would be at risk for the additional amounts.  The objective to this payment approach is so 
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that a state may achieve higher cost predictability in its overall program expense. Optum refers to 
this payment approach as “pseudo capitation.” 

A performance fee that is contingent on program savings should be consistent with CMS policy 
on contingency fee payments.  A letter to CMS Regional Administrators dated November 20, 
2002, states that FFP is available in contingency fees paid as Medicaid Administration if they 
meet all of the following conditions: (1) The fee is contingent upon Medicaid cost avoidance 
savings in which the Federal Government shares; (2) The contract must be awarded based upon a 
competitive procurement that includes issuance of a Request for Proposal or Invitation for Bid 
which is formally advertised and targets a wide audience; and (3) The savings upon which the 
contingency fee payment is based must be adequately defined and the determination of fee 
payments documented to CMS’s satisfaction. 

Conclusion 

We do not see any barriers in CMS regulations to securing approval of Optum’s MFFS approach, 
including enhanced FFP for MMIS or QIO functions. 

 


